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PRELIMINARY STATEMENT

:Csaﬁasfﬂifhdéﬁési?St?Q':Eréceéﬁiihgs @
concerns the significant roles [Mr.] Ferrer and [Mr] Ortiz played in mﬁ:ﬁv-,iea;fﬂﬁg;»i?fiaysazzﬁiv af
castomers of UBS Financial Services fnc. of Puerto Rico (‘UBS/PRY)nito buying and holding
hundreds of mitlions of dollazs in UBS PRafnhatccinonmhangetmdeddmedendiunds :

in 2008 and 2009 OIP ‘3’. X (eraphasis added). "Yet, the Division gbandoned this claim.when, in,

errer’s Motion for More

(hgreinafter “Division’s

Rather than basing its case agaitist Mr. Feitef onany alleged misreprésentations wade'to

fon is sf;@zzkﬁngf@fiml:df fr:: Ferrer ligble almost anﬁhieﬁi_yfa_ﬂftlxs::

,;‘c‘z;ASg»}; in accordance with his Tong-held practive of oceasionally sending the FAs brief]

motivationgl communications. Thus, weare left with-a case that, with a few insignificant

exceptions, merely-involves e-nisils of the mostconclusory nature sent from Mr. Ferterand

gireulated only intfernally to the PAsand othersat UBS”

-}~
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«contained in the handful-of interal e-mails eited by the Division were factually incorrect or

‘misleading, nor-did they omitany facts necessary to make the statements made notmisleading,
The e-mails on which the Division’s.chiatges arebased essentially fall into one-of three

Mr. Perrer referred the FAs to-

categories: The first category consists- of three e~-mails-fn-wh

the historic performaiies 6f UBS PR’s slosed-etid furids (the “CBRs or the “Punds™), noting, for

example, that the Funds had “superiot performanee™and “low volatility.™ Importantly; although
UBS PR managed orco-mansged 23 individual Funds, Mz, Ferretls cortmients wete all ofa
general natire and did ot réferto the attributes of the shares.of any-of these Funds, The esmails

did net:provide the FAs with the prices, yields; investment phitesophies-er, for that:-matier, any

information regatding any individual Fund. Since the ¢-mails said almost nothing, it should be

self-evident:that-they were never intended toprovide; nor-could they-have bacnwnsiwed as

providing, anything othes than e most superticial, general, resminders ahout the Funds™ past
performancs,

the extent My, Ferrer’s statements:could eveén be considered factual

mails were, as the Division alleges, “misleading™ Hxpert Report of Exik R. Sird, at 36-37 (July
23, 2012) Significanily;.the Division's expert; Dr. Edward 8, O"Neal, does nof-conclude that
Mr. Fetret’s. ¢-mails wete incorrect oramisleading in any regard, and Dr, O"Neal doesior

dispute,.or even address, the.aceuracy of Dr. Sirtd’s analysis on this peint.

provided thh the:fill:set of marketexhibily. Sho
oftthe-heating, we.will provide such copies upon.
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The:second category consists of three briefe-mails in whish Mr. Berrer exprossed o the

FAs his personal opinion that:shares of new Funds being issued orreissued by UBS PR would

“provide good yields:? Here:again, there was a sound basis for Mr. Fétrer’s.opinion and it fact,
consistent with his opmien, within the firsteight mendlsoftharmuances these Fands had tax-
advantaged yieldsiof 7.19% and 6.14%,

The final category consists.of e e-mails which the Division iself fundamentally
misrepresents fo the Court. The first efthese-e-mails merely contained truisms; and the second
accurately deseribed areduction in‘prices of the Fund shaves and reconmmevnided How the Fas

«could usethoge price reductions tothelr customers® advantage. Aswith the other e-mails;

Although all of Mr. Ferrer’s statements. were true, wete hiever veniotely intended to
tesemble the diselosire of all kelevant eharacteristioyof the: CEFs; and were too general and
conclusory in nature to be deemed actionable, the Divisionhas nevertheless.sought to-hold Mr.

Ferrer Hable becatise. his-e-mails allsgetly omitted from them bastc information about perceived

‘parent.company’s, UBS: Findneial Sexvices, Ine. (UBS FS™), decision toreduce UBS PR’s.

inventory limits. Butsinee Mr: Perrer’s e-muilysay nothing sbout any of these subjects, they

‘cannot possibly giverise to an-obligation to-make the additional disclostresithe Division ¢laifns

‘were omitted, The Division™s theory Ruthier ipnores the indisputable fact that Mr. Ferrer was not

involved inmaking a market forer in otherwise pricing the Funds, in facilitating the secondary:

‘market, of in UBSFS"s decision to teduce URS PR ¢inventory Jevels. Heneither participated

.-

in, directed, nor sypetvised those activities,
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knowingand understanding basic information:about the Funds. Fhisicould not be further from.

.....

the truth, The FAs wereknowledgeabls prifossicnals who-were well-versed inthe RIS natire.

ly. Itwas their job to knowas

of the Pusito-Rican finaucial miarket dnd inithe Funds, spe

mich, i not more, about the Funds:as Mr. Ferrer, Based-on‘their own experience, faining; and
the information made available to them by UBS PR overthe years, they were all keenly aware of
Indeed, without an tinderstanding of the characteristics of ong o niote of the 23 individual Funds

{which: the FAs regularly obtained from sources other than Mr: Ferrerior his e-mails), none-of the

FAs could have respotistbly teconithended the purchase ot sale-of any Fund to-thelt custoriers.

Aceordingly, and ot surprisingly, UBSPR disclosed theuallegedly omitted information

aboutthe Pundsto the FA's in numerous written documents (including, for example;,

‘prospeetuses, brochures, compliance presentations, and-other internal guide
presentations in sales meetings, and in‘infonmal conversations with the FAs. Even assuming Mr.

Ferrer's statements-could possibly beactionable~ and we submit they are not — he nevertheless.

had no duty-to-disclose to-the FAs information that was aiready part of the “total mix” of

informiation:available to thein. He didnot lave to tell the FAs what they already knew.

The Division™s clainy boils:down to the rather extraordinary position that, because Mr.

facts. However, if you say nothing about a'specific subject, fiv-additional facts regarding that

subject arenecessary to make the-statements you have made notmisleading. Thereis no theory,

e
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orcase law, that supports the imposition of Hability under the securities laws urged by the

Division. To the coniraty,:as we explain belo Or the newspaper quotes

atfributed to, My Ferrer donot support g claim under the federal securities laws onany basis at

STATEMENT OF FACTS

SRRER'S BACKGROUND AND ROLE AT UBS PR

Mr. Ferrer, who is 74 years old, has worked in the securitics industry i Puerto Rito for

over- 50 of those years. Hewas borniin Ithaea, New York;. corwith his

family-ata young age. Heretumed to Thaca for coliege.and graduate &choel, réceiving.a

bachelor's degrse in Arts and #isaster’s degree in Business Administration from Cemell,

University. Over the-course-of his long; distingnished career, Mr. Ferver has played a

role in the developmetit o€ the sécurities indistry it Puens Rico while also serving on the boards

to Rico and the United States: He is ongof the:

of public-cotporations and nonprofits both in P

Tecognized leadersin the Puerto Rican financial commiinity: M#i Fetret is passionate ahont
Puerto Rice and, Tn addition'to his niany charitablerand phllmthrﬂ ¢c-endeavors, bie has served as
a resouree to Geveumrs,ﬂm Legistature, and the Presidents of the Govemment Developinent
Bank for Puerte-Rico, Puerto Rico’s equivalentitosthe Federal Reserve System.

Mr, Ferrer began his career as & financial adyisor with Merrilk Lynchiin 1961 before
‘moving to Bastman Dilleii Union Secutities (later, Blythe, Eastmian Dillan and Co.), where'he.
‘wasa financial advisor and then a branch manager. In 1979, Blythe, Eastman Dillan.and Co.

‘merged with Paine Webber Jackson & Curtls Tne. (later, PaineWebber Incorporated of Pustto

Rico), and, over:the course of several decades, Mr: Ferrer rose tothe title of President. n2000,

“5=
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corporation for tax purposes, functionally; and for support, legal, and compliance purposes, UBS
PR operates-as a regional office.of its pavent company, TTBS.FS, wwhich 1§ headguartered in
“Weehawken, New Jersey:

ision’s investigation, M. Ferrer servedias the

During the time period relevant to-the Div

Chief Execitive Officet of UBS PR, reporting to Janies Prics,

‘Management Advisor Group for the Americas, who was based.in Weehawken, New Jersey. Mr.

Ferrer had only bne direct report, Carlos Ubifias, the Présiderit and Chief Operating Ofticer of

UBS PR. M Ferrer's responsibilitiesas CEQincluded business planning for UBS PR, budgets,

 strategic business initiatives and general businsss restlts such asrévenmics dnd expeiises. Mr.

¢ “Trading Desk”).
The UBS Wealth Management Americas Risk Control Committee (the “RCC™), which.
wascomprised 6f UBS F§ executiveslocated in' Weehawken, New Jersey, was responsible for

approving the inventory: Hmits that UBS PRicould maintain in conneclion with:its-best efforts-fo

facilitate a market i, and provide éxtea Hauidity for; the Funds; M. Ferretwas nota siember of
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the ROCy the RCC did not sonsilt with M. Fesver hefore making inventory-decisions; and M.
Ferrer had norole in implementing the RCC’s deeisions,
W UBSPR’S CLOSED-END MUTUAL FUNDS

B ';Ri;g;ﬁaj;tﬁry:fﬁ?z ckground And Advanty gfsesi Of The Funds:

Commonwealth enacted thisax-advantaged legislation, Paine Webber Incorporated:of Puerio:

Rico, UBS BRs predecessor company, and Banco Popular, Tnc., jathtly sponsered their first

CEF: Puerto Rico Tnvestors Tax Free Fund, From 1995 through 1999, UBS PR and Banco.

Popular jointly sponsored wight additional Fands. Invaddition tothesenine jointly sponsored:

Funds, sinde 2001, UBS PR has sporiéoted. 14 additionaltclosed-end firids ®

All23 of these Funds are regulated by the Office of the Commissioner of Financial

Institutions-of Puerte Rico (“OCED?), which approved the issuance.of each Fund. The'OCFHL also
conducis regular examinations of UBS PR and its:affiliated trust companies. As partof these

rmarket forthe Funds and UBS PR related

examinations, the QCFLzeviews the secondar,
disclosures.. In addition, UBS PR must file with the OCFI Fund prospestuses, quarterly reports,

and othercustomer-dociunents.

The Fuiids aie exenipt from the registrafion requiremerits'of the Investment Comipiany Aet

of 1940; See 15 U.S:€. § 80a=6(a)(1): see also PuertoRigo Balanced Fund, Inc., SEC No-Action

Letter, 1997 WL 206106 {Apr. 29, 1997); Pucrts Rico Tnvestors. Tax-Free Tund, Ing., SEC No~

2 Of thom M om wis jamﬂy spﬂnscred wﬁh Dm‘al Securities; Inci/Dozal Baﬁk one wasjolnitly sponsored
: “are o longer
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570701 {Ock: 5, 1994), Inaddition, Fund shares offered to jnyestors in

Action Letter, 1994 W,

Puerto Rico ate not subject to the registration requirements of the federal securities faws.
Pursuant to the-enabling legislation, lvestors who reside in Puerto Rico receive

sipnificantly advantagesus inconte tak tréatment if they purchasé shares of the Punds. In

addition, investors who both'reside in and were born in Puerto Rico-also repeive advantageous

estate tax treatment? The Fundshave edormivusly benefitted the Puerto Rican ecoriotiy and
B, Characteristics Of The Funds

Although gseh of URS PR$°23 sépatate QEFs were established as closed-cnd funds,

many-of them have different attibutes; and theit yields, prices, dividends, and the inventory

Fundsinvest their asséts in seourities that dre rated investinent grads, whereas other Fonds 1nvest

their assefs'in AAA securities, o some Funds, a portion of the:dividends are:subject to-a. 10%

withholding tax, while, for other Funds, the dividendsare 100% tax free. Semeof the Funds are

perpetual; while-others are target maturity funds with a specific redemyption date. Singe each-of

the Fundsivere formed 4t different times, the seeurities hield by each Fund differ based on,
among otherthings, the securities available at the time the Funds had cash available to invest; the
prevailing:interest rates, and the amounts available to beinvested. In addition, some of the

Funds allow investoss to reinvest their dividends back into the Funds.”
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.. DMansgement OF The Fundy

investment decisions.and places orders tobuy, sellor hold particnlar securities and other
investments:” Puerto Rico Fixed Income Fund 'V, Inc.; Prospectus Supplement to Prospectis.

dated May 29,2007, at 33 (April 28, 2008). UBS Asset. Mariagers s

Company of Puerto Rico (“UBS Trust Company”), whichyitself, s an affiliate of UBS PR,

Dhiring the rélevant imepericds, Mr. Ferrer served as the.CEO of UBS Trust Company, and

iuaemo Betaval was the President. Although Mz, Ferrer was the CEQef UBS Trust Company

i¢ several diteotors ol the23 CEFs, he, like the:other ditectors, was not

involved jn'the day-to-day-investment decisions made by the managers:

raints Of TheMarket For Pusyte Rico Tax«Advantaged

UBS PR miarkets:thie Funds aslong-erm investinents. The pool'of potential investorsis
wecessarily limited to‘individuals who reside in Puerto Rico,*and, even fhen, only to thase

residents who have sufficientincormis available to:make suck investmens:. Moreover, the Funds

mvcetmum
$ Leslie Highley, Jr., 1 the Managing Ditector of TIBS-Asset Managers; and Ricardo Ramos is: the Execntive:
Divector,

6!

Prior toinvesting i the Funds, allinvestorsmust provide:a detter confirming theit Puerto Rican-residency,
and;/if their residency status:changes,, tﬁey must lguidate their shares in. the Punds:as soon.as it is-economically
feasible to.do:so..

i
7
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purchased inthe secondary market from sharsholders wishing to sell. Unlike muitual funds inthe

United States; which often have multiple

servesids the predoiinant Haquidity provider forthe CEFY secondary tndrket, even for those

Funds o which it co-manages: Accordingly, forthese and other reasons; the market for Fund
shares:may be less liguid-than shares of exchangestraded mutual fands-or mutual funds for which

theretare a vatiety of market siiakers, UBS PR has, for years, disclosed this information in,

among other materialy, the-dndividual prospectuses:for the Funds: “If et any tine UBS Puerio

Rice (and other deglérs, if aify) cedses to miaintiin o markes; the Shares will becowe illignid
d.Income Fund IV, Inc:; Twelfth Prospectus

sntilamarked is reestabiished ™ Puerto Rico Fi:

Supplement to Prospectits dared March 29,.2005,.01'8 (Oct. 31, 2005) (emphasis added).
E.  UBS PR'sRole InFarilitating A Secondary Market

Singe the 1ssuance of the first:Fund, and solely as:a service toits customers; UBS PR’s

with: pricing the Funds and mainfaining:an orderly matket by executing trades inthe Funds, M.
Ortiz supervises My, Rosado. The Trading Desk provides liguidity to.UBS PR’s customers both
by executing “riskless principal” transactions and by maintaining its own inventory account,
from which the: Triading Desk is able to bothbuy and sell shares of the Funds. M. Ferrer did not
supervise:the Trading Desk, Mr. Oxtiz;, or Mr, Rosado; and was notinvolved in the Trading:
Desk’spicing of, ot maintalsiing 4 niarket in, the CEFs.

The Trading Desk did not bave the authority to'setits own inventory levels. Rather;
those Tevels were setby-the RCC, a UBS FS committee based in Weshawken, New Jersey:

Starting in March.2009,:as partof  global risk assessmient, the RCC began re-evaluating the:

16~



8/14/72012 5:57:13 PM EST fhealy STROOCK STROOCK LAVAN LLP PAGE 19

Trading Desl’s lventory levels. Avall refovant times priorto March 19, 2009, the RCC had
permitied UBS PR to-maintain andnventory fimit:of approximately $30 millicn. From iimeito
i, the Trading Desk required increased Hinits to supply-additional liquidity to the markets and

inventory limit, As

would request and recetve approval from the RCC tostemporarily increaseit

of March 2009, the $30 million Hmit had been temporarily extendsd to $50million. On March.

‘millign limiit, Then; on May 22, 2009, the RCC instr

inventory to $12 million.-

‘FAsthat the RCC had directed UBS PR?s Trading Degloto reduce its Inventory when Mr. Ferrer

‘wits 1ot @ miember-of the RCC, did not participate in the decisions made by the RCC, was aot

Mr: Ferrerneither engaged ina primary violation of the federal securities laws as it

pertains 1o the decision of the RCC torreduce thednventory limits of UBS PR (or-otherwise), nor

did he assist, much less substanitially assist; the suppased violationy that the Division argies

emanated from the decision of the RCC:. Hesimply had i role iy the RCC s decisions, or

determining what, if any, disclosures were required following those-decisions. That was:the

1 1=
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responsibility ofthe RCC with the assistance 0 UBS FS’s Legal and Cotpliance Départment

5,

based: in, Weehawken; New Jersey.
gLis fi?A:E‘iNGWQE»I}G;{*}:'i}%"fMAﬁERI;&L..-+&S%§7?{§<IQT§TS ts:):;&?‘f&t&i?ﬁ}imwﬁs:z
koown, ovavailable, to the Ay, Indeed, beforean FA can even reconiniend an individual Fund

to a.customer; he or she must:possess sufficientinformationregarding the specificnature ofthe

substantially similar to-the followihgs

Tixe Shares aré anew

This is notan exhaustive description-of the writfen - disclosures aboiit the Funds:made available-to the Fs.

2. Me. Ferrer wasmot responsible for preparing orseviewing any-of these documents. ‘He was, however,

‘certainly:awarethat such: information was made availdble tothe FAs.
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prospectusesialso disclosed that “the Sharesmay not be suitable to-all investors as theyare
designed primarily for long-term investors,and investors-in‘the Shates should #ot view the
Fund & a vehicte for trading purposes.” 1d, (emphasis added).

Teig wellsknown to the FAs thatthe liquidity of one ormore ofthe Funds will vary from

time to fune. Thus, i g May 13, 2006 memiotandum disteibuted 10 the FAg and other recipients,

Mz Ortiz and Mr, Belaval discussed amarke! imbalance that-ocenrred almost two years before

factors impacting the local markef and products, UBS hasreceived an-increasein sals orders:for
Factors impacting the local miarket and products, UBS hag received an inereasein sale orders:f

}_Qg-alpzod:m;.ts;;ipaﬁicuiaiﬂfy the [CEFsi. This 'iia"s., at tines, resulted mmom selters thar buyers
and ths, fmited liguidity.” Memorandumentitled “Trading of Puerlo Rice Closed-End:
InvestmentFunds™at 1 (May 15, 2006) (emphasis.added). Inthe:same memorandum, Mr: Ortiz
and Mr: Beldval advised the FAs that “{dJoring wiy periods of Himired Hguidigy, it is important
gy be @ delayin executing « sales vrder; and that the execution price may differ-from the:
current price shown by the Trading Desk.” 1d. (emphasis.added).

Similatly, {1 Februaty 2008, UBS PR distributed to all ofthe FAs the “UBS Puerto Rico

Farily of Funds™ brochure (the “Family of Funds Brochure™), which was intended to be used by
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the FAs during their communications with eustomers and prospective customers.” The Family of

Funds Brochure, like the prospectuses; Tully disclosed the porential fot petiods of illiguidity with

the CEFs as'well astherole UBS PR playedin facilitating the sec:andarymaxket

_zzmy de. able fo: self themvat a {éss O :it mféé& mf a s:gnzzf cam‘ loss

(Emphasisadded.) Moteover; the Family of Funds Brochure disclosed that (1) UBS PR “is.the

‘principal secondary market dealer for the UBS Puerto Rico closed-end funds™ (2) “Shares-of the!

Y

URBS Puerto Rico fimds do nettrade:on any exchinges”; and (3) “The find company isnot

“This Guide was distributed to the FAg on May 1,2097 shiortly before the Fund was issued. UBS
PR also distributed stmilar Guidesto the FAs-on Septeniber 17, 2008, in-advance of the issuance

of Puerto Rico Fixed Income Fund VI{“PRFIF VI"yand the reissuance of Puerto Rico AAA

“F
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Portfolio Bond Fund IT (“*AAA Boud Fund 1) Both Guides contained the-same or-iiilar

disclosures regarding liquidity and UBS PR?s role in the secondarymarket. ™

B.  Presentationsiand Sales Meotings
iraddition to the foregoing sources of information, on June 19, 2007, Legal-and

Complianee provided complisnce training to the FAs and the branch office:managers it UBS

PR, which not.only-discussed the FAs obligations generally, but.specifically went over their

disolosire obligations forthe CEFs (the “Tune 19, 2007 Complisnce Presentation™. Thus,
abmostone year-before the period focused on by the Division, Legal and Compliance informed

the FAs, amorg othir thitigs:

¢ 19, 2007 Compliance Presentation
-alsoaddressed:specilicdisclosures that sheuld be'made fo customers and prospective:customers

who would b investing in the CEFs:

”,m

d.suchas; the Fund’s'investiment
PRs:other Funds.

¢ gchcxes ﬂ, :
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M. Pluchino also noted that “[us]ote detailed information is available in the prospectits, which:

clients can obtain from [UBS PR’s] py lso B-Nail frony Javier Vile to DL-

Puerio Rico et-al., dated Mareh 16, 2009 andiStides 13 and 14 -of atfached FowerPoint
{IRA)” which reiterated some of the:same disclosure obligations).
C.  ThéFAsKuew About The Fall 2008 Market Imbalance
Consistentwith the direction of Legal and Compliatce that the FAs should discloseto

investors that “there may be-occasions when you will beunableto sell your Fund Shares or will

e Pall 0f 2008 and

tieable to sell theny only at a significantloss,” it wisno séoret that duting
the Winter 0£2009, in the midstof a global financial crisis, certain Funds experienced periods of

market imbalanes, i whichde ook longer than tisual for the Trading Desk o-exeeiits sale-orders,

based ou the elativesupply aid demand forthe specific Finds. 8ee.e.0., “Trading of Puerto
Rico Clesed-Bad Tnvestment Funds,” supra at1 (discussing “limited Hguidity™ for shares of
CEFs in May 2008).

i which are

Indeed, several of thewes Mr. Ferrer sent'to-the FAs during this period

discussed ininore detail below; openlydcknowledged these very same i88ues. See, 8.0, B-Mail

from M. Ferrer to DL-Puerto Rico F 2008 {noting: “When
there. are-more sellérs and fow buyers, prives of all sectivitiss décrease. Such is-the situation with

some ofour Funds af times.. ...."). Sumilarly, Mr. Percer also:discussed with-others.at UBS. PR
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the concerns expressed by the FAs about market imbalinces in certain Fiinds. The possibility

A Mr.Eerrer’s Historic Praciice Of Communicating With The FAs.
Sitics at-ledst the tinis Mi. Ferter becatde President of PainsWehber Incorporated of

Puerio Rico, it has:been his practive ty'send memoranda and ¢-mails to the FAs to motivate them.

sophisticated audience of FAs, who, as Mr: Ferrer rightly understood, were knowledgeable about
‘the instrumnents involved and had available-to them:all relevant information. None of Mr.

Ferrer's genieral communicationswith the EAs could everbe considered a disclosure dogiiment, a.

Aliough the Division

September 2008-and Augiist 2009, the FAS had béén receivingthese types of ¢oniunications
From Mr, Perrer for years and could not have misinterpreted thetr intended purpdse. A sanipling

of some of M. Ferrer’s pre<September 2008 communications with:the FAs vividly demonstrates

this point.. Forexample, in & mermiorandum he gent to the FAson May 20, 2005, M. Pérrer

j;p;itovfji’c:i‘ed?W@rc.i's-~:zsf encouragementto'the FAs following Moody’s decision to downgrade Puerto

Rico’s general obligation bond: “Maybe T am the ultimate dreamer, butT am bullishion Pucite
Rico, precisely because this bad news will causs 2 better futwre.” Similarly, on August, 26,

2008, ina.cldar attémipt to-hotivate the sales force, Wir. Feffer wrote:
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Priorto Beptember 2008, Mr. Ferreralso wroteto'the FAs, in the most general and.
conclusory-fashion, about the CEFs. On Nevember 1, 2003, for example; without discussing any
individual Fund, M. Ferrer underscored to thelEAs that “when you buy Fund shares, you are

letting proven professionals take carc.of investing theseat the appropriate time. in the

dppmprlaieVEhlcleS Anid then, bn Mareli 10, 2008; apain speaking i themost conclusoty

Opportanitic foruhentsfacmg tednced interestrates i other investident vc:hxclf:s siith'as CDs:
aud who nnderstand the pros and cons of Funds. And, certainly our new Fund should be
considered.”

The purpose of these communications i3 self:evident. They ate remindess, “wake up™
calls, motivational pieces; and efforts by Mr. Ferrer to:share his opinions with the FAs. They

ywsre ot futended to be, roreould they-ever bie constriéd asiarecitation of all, or'even of dny, of

‘ﬁae;m‘aﬁ.eﬁal-'factsit}iatzf e FAs must know fn orderfo recommend any-securities to their

'ﬁmm and which. dxstmou h UBS. from ﬂie éther fmancml f‘ s ,"the-nlafkég ‘

gidw

-19-
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discuss thesecurities with thelr customers, and certainly-donot give rise to-an inferencethat they

were fntended to decetve or mislead the FAs.

In the GIP; the Division makes no mentionof Mr: Ferrer’s practice fo sendthesesorts of

pE2008. Nordees the QIR seferto.othér

communicationsto-the BAs sthce:long before the Fall

ConInic:

Ferrer had no-obligation to tell the FAs what théy dlready knew of-to tnstruct fhiem on what their
obligations-wers to their elients, in-are-mail he sent to the FAs on October 9, 2008 (not included

in the:OIP); hereminded them-of their responsibili

of each client isihe decision of el Finauncial Advisor to make, We provide the veried

REIRE

vehicles for each Financial Advisor o cheose among.

particularly when viewed againstthis backdropof the type:

sent to'the FAs over theryears; we respectfully submit that one cannot help but serously.question
B, My Ferrew’s B-Mails About The Funds? Perforimance dnd Volatility
As noted above, the e-mails cited in the OIP fall info three categories. The three e-mails
in the first eategory simply contained general statements-abouf the historic performance of the
Funds and suggested the BAs consider the Funds as:investment opportanities for their clients.

M, Eerer didnot send these e-mails to-any customers; nor did hedave any expectation that the.
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EAs would parrothis words to customers without making full disclosures:about the Funds,

Thus; oii. September 18, 2008, Mr. Ferter wrote:

respectabie returns

stated:

Plua their retutns. are su;aenor’ Need I,sa 54 more"
OFP (40, M. Ferrer sent this e-mail'ong day affer the United States House of Representatives

rejected & $700 billion financial batlott plan, which-caused the stock market to'crash (the Dow

lichael M.

;masswe salvage ’efforts being. conciuctc&

21
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ained some wounds, butremaln totally: abic 10 g0
tothe: new:t rounc%s hopefully good rounds:.

OIP 440
Ttis sslf-evident that ot one 6f thess e-nails could ever be-construed A providiag aty

Vindividual CEFs. “The iiformation contained in

of the 23 CEFs to their clients based on anything contained in M

general, conclusory; and truthful nature of his statements and opinions, Mr. Ferrer did not have:

au obligation to sayanything frthier.
It bears repeating that the:affirmative statements made by Mt Ferrer regarding the
performance ofthe Funds'werte, in all instances, fruthfil and accurate. Mr. Ferser based his

statements sbout the Funds® performance and volatility on, among othier souress, regular reports

produced by the: Funds® managers. Afierreviewing therelevant data-available to Mr, Ferrer at

the time he sent the e-mails, Respondents’ expert, Di Sind, coricluded thiat the data s “consistent

D5

‘with Mr, Ferrer’s.comments {about the Funds” superior performance:and lowvolatility]. and
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inconsistent wit

misleading™ Expert Report of Brik R./Sing, 8t 6,

According to Dr. Sherd, “over the one- and thres-year peri

priorto Mr. Ferrer’s e-mails-and & median tax~advantaged annualized:returnof §:.1%: over the
ihreeyears preceding M, Ferrer’s e-mails. 1d. 5t Bx, 16, All of this, of vouirse, occuried in'the
throes of an economic crisis. Against any standard of measurement, thege returns were, as Mr,

Ferrerput it, “superior”™

performance of the Fiinds orithe dtcuracy of M. Ferret’s statements. Df. O”Néal did not touch.

the subject, although the data wasreadily available to him.

In addition; althoughwe fundamentally disagree with the Division’s assertion that these-

e-mails somehow pave rise toan obligation on the part of Mr. Perer to “disclose to the fiancial

advisors the liquidity problemsthe CBEs were having because.of weakening demand, or that the
high, stable CEF prices were befug iatntaingd only because UBS PR was buying mitliohs worth

of the' CEFs
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brochure, and compliancetraining they had-received from UBS PR, and was-openly discussed
with, and.among, the FAs. ]
T, M, Ferrer’s E-Mails Regarding The Tssuances OFf New Fund Shares

Inthe second group-of e-mails to the'EAs cited by the:Division, Mr, Ferrer discussed

UBS PR’s upeoiming issue of PREIF VI and the refssue of AAA Bond Fund 11, Specifically, Mr.
‘Ferrer wrote the following three e-mailsto-the FAsy

September 10, 2008:

hoid but itis nz,h’c

T}ns mmove sheuid have Jztﬂe du ect effect on secondary market

lquidify problemis in the CEFs
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Septenmiber 23, 2008

‘Conclusiorn:; Worth considering!1f

Lookat Fund V1. ..t will presently provi
QIR 46,

September 24, 2008

Mt Farrer’s opinions. They were not guarantees, norcould they reasonably be coustrued by the
FAsas guarantees, and Mr. Ferrerhad a reasonable basis for expressing these opinions.
Specifically, he knew thete were high yielding investments available for-purchase by the new
Funds.at the time-and that interest rates had reverted to what might rave been an all time low,
securities.and increase the yields: Based on thisinformation, which was. aiipubhcaadaxmlabk
1o the FAs, M. Ferrer ékpressed hig opinion that e new Funds” yields would Be antastive,
Consistentwith My Ferrer's opinions, within the first eight months of their issuance, PRFIF VI

had ayieldof 7,19% and AAA Bond Pund Thad 4 yield of 6.14%. Tn addilion, becanse PRFIR
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Once again, the Division does:not allege that Mr. Ferrer’s statements-were false. Instead,

it claims that'they were misleading because “[Mr,] Ferrer failed 1o disclose to financial advisars

that:{1) secondary matkets-for CEFs were:illiquid; and (2) UBS PRroutinely-acquired CEFs for

its inventory and supported CEF market prices dnd-Jiquidity 1o prevert. price declines and
subject of liguidity, ameng othsrsubjects, fiothing that Mr. Fexrér stated invthese e-inalls gave

risg to-an ebligation to make any additional disclosures.. Tn addition, with respect (o the specific

Funds involved — PREIF V1 and AAA Bond Pund Ih—the inventery levelsthaintained by UBS
Brik R Sieri, Bx. 9. Inothei-words, UBS PR-did not, as the Division alleges, use:inventory
‘purchases “to;prevent price declinesand matitain vields™ Although the Division triss to
‘obscure the fact that the 23 Funds are individual securities; each with their own characteristies.

s point was ot lost on this FAS.

fie Period When UBS PR

In addition:to thesix e-mails.discussed above,-the Division takes Mr. Ferter to-task for

‘two e-mails he sent during the period when, at the direction of the RCC, UBS PR was reducing

n-the Funds. Itisimportant fo reiterate-that, while the Divisionatlempts to

its inventory i

implicate Mr. Ferret i the RCC’s fwo deécisions to reduce UBS PR s invertory, Mr. Ferrer had
na role dneltherthe decistonsor their implementations..
The Division completely hischaracterizes the first-e-fiail, which-was sent by Mt Ferrer

on April 24,2009, Inite:QIP; the:Division dogsnot quote from the e-mail, butrather alleges that

financial advisors [sic] the CEFswould continus fo rade at significant:premitns:
26+
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You should relate this to yetir clients.
‘The e-miail was tiot intended to-be, nior conld any FA conchide that it was,  gudrdites

about the future performance of any Fund. Mr. Ferrer made no.such guarautee. Instead, he

merely reiterated to the FAs a fundamental troism inherent in the Funds, namelythat, if the

T
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continie purchasing Fund shares-at “premiums over]

Moreover, although hethad no obligation to.do se, in Zi‘aﬁjgﬁa:gezzifgxzéredsb;y:stﬁe.ﬁiyi‘sfieﬁ?

M, Fexver spécitically cautioned the FAs in that very e-mail: “Weedless to-siate that premdum
wriimrp Srom Fund Yo Funid,affected on the short terni by supplyanc’é demand fssues and

reflect at different tiines the intersst cycles. But,as long ws wecanvaintain afivactive relutive

returns, W“Wf’mﬂi »?‘ipecm@mmmsuver NAV to be there.” (Extiphasis-added.) And, shortly

In.the only othere-mail cited by the Division during this period, Mr. Ferrer wroteyagain

1o the FAs;-and notto customers, on-August:3,.2009, as follows:

Tny our local market paying dividendsis quite-anaccomplishment.
Think aboutit! Andconsider thepresént:price of our Funds.

Ts this ,an_zgppmmﬁy~:¢a-,~1;@gs~idér Fuiids for lotg term investrents?

A6 Membcrs of. Legal ‘and. Comp}xanca routinely reviewed Mr. Ferter’s, aid ofhers, ¢-mails.for: x:omphame
purposes

28
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continued to pay-dividerds and that the priceof the Punds had dscreasedioverall, Mr. Ferver’s
statements were:trye and, importantly; were not based on-any information that wasmot also
available to the:FAs.

The Division does not claim that the statements in this esmail were false, but rather
alleges thatthey were misleading because Mir. Berrer “orhitted any mention.of the UBS PR’

inventory of shate price-reductions, ot liis beligfthe fsic] ongoing iventory duimp had drastically

malls, no additional disclosuies wete nétessary to:imake the'statenients not risleading. Fusther,

the Diviston is flatly incorrect:in so:fav as if alleges that there-wasan “ongoing inventory dump.”
This esmmiail Wassent more thin tive ménths after the RCC ditected UBS PR 10 reducs its
‘inventory fo $12 miltion. As Dr.Binr.conchudes, “as of the-date of this e-mail, UBS PR already
infposed hy UBS B8 Expert Report of Exik R, Sired, at 38, The“inventory dump™ was not
“ongoing” Inany event, Mr. Ferrer did, in-fact, disclose the-existence of the-reduced prices —
not that he Had 16,748 every FA who turbed hisor hercamputer. o in the morning was aware of

the price reductions that had ogcurred during that period.

Finally, in Hght ofthe:fact that the RCC; and not M. Ferrer; decided to réduce UBS PR’

a!

inventory, if any disclosure obligations flowed from those decisions, it was the respensibility of

UBS FS, the RCC, and Legal-and Compliance-to bring that to the attentionof the persoris at UBS
PR who would be tmplementing those decisions: Neither the Trading Desk, which was

responsible forthe implementation of those decisions, nor anyone élse:at UBS PR, including Mr.
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‘Ferrer, whio had 1o role or supervisorytole in the matter, were ever informed ofany addifi

ould have been made, !’

ddisclosures that sh

invester.” Dmi‘s"ian?isz;&éspcnfse:m_-Mtxtl’ibafé:fcfr More Definite Staterment, supra s

L ® L

the Division identifiesonly ong instancein

‘everreached customers, albéit indirectly: :an.arﬁcﬁiepﬁbziéﬁeézsﬁ:.z&;;;fii ::’:2;«"f',v_;2®091

losa

«Revard BSS W do notses how'
complete: discussion of this subject, we respectfi
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(Erphasisadded.} Mr. Ferrer further notedithat, althonghi be believed “that the market of shares

hagireached its minimum:evels; and nowjust romains to go upf,] . . . *the rally is notnecessarily

1o continue’™ ~ Le,, he did not “believe thatwe have touched the: bottom, that perhaps it fiay g0

OIF,

- down beforecoming up:™ Again; the Division does not quotethis language in

the:article containing the cautionary Jangnage, the

Division mlble'admglyasserts that the statements-atiibuted to: Mr. Ferrer are related to “the state

‘of the CEF market™ ~ e, t6 UBS PRs CEFs.. OIP §74. As the asticle makes clear; the quotes

are related to-the market for “local mutual funds” generally, That'includes:edl local mutual

funds, including those offered by UBS PRYS cornpetitors. Bven if Mr. Perier’s statenients could
b construgd as referring only 10:UBS PR’s:CEFs, and gvenif Mr. Fetret"s-cautionary langnage
is-ignored; asnoted aboye, Dy Sink coneludes b his Bxpert Report that M. Ferrer’s statements

31
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about the. CEFs* performance and their relative low volatility wereue. Ruapett Report of Erik

R. Sied, a636-37.%

ARE REPURCHASE PROGRAM
Tastly, to the extentithe Division®s:claims-against: Mr, Ferferare premised onhis rofe as

oig pfmany Divectors ofithe Funds in approving the sharerepurchase: progrant, seg OIP ¥
81, it fundamentally'misunderstands the'share repurchase program, The factsand testimony
‘presented af the hearig will demoristrate that thgapproval of the share repurchase program was

cen-put in place years before the RCC

deided to vedires inventory, thit approval of the share repirchusé prograr bote ne relationship

1o the RCC’s:decision to reduce UBS PRs inventory to $12.xdillion; and that the transactions

stemming from the share répurchase prograin Were highty Beneficial 16 UBS PR custoniets.

Isconpletely baseless.

“Thie Division’s stiggestiot to thi contrary

ARGUMENT

MR. FERRER'S COMMUNICATIONS WITH THE FAsBID NOT VIOLATE

176a)(2), should fail as a matiet of law: First, Ve Ferret’s stareniosits Were all trge, afactiial
matterungontested even by the Division®s own expert; and did not “omit fo state:a material fact

necessary in order to tnake the statements raade, 1 the Hght of thé:cireumstaness inder which

they were niade, notmisleading,” 17-CER. §240.10b-8. Second, Mr. Ferrer’s statements weie
‘of the most conelusory nature orweremerely expressionsof his gwn opinions; which,as a

matter-of law, dre not actionable.. Third,dny-supposed 6missiony were lnimaterial becaise they

1 Morgover, the'Division doss not allege that Mr, Eerver confrolled the content of article..
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would not-have altered the totalimix:of information available to the FAs: the FAs were
sophisticated participants in the CEF marker and knowledgeable about the basie facts that the

OIP claims were not disclosed to them. Fourth, Mr. Ferrer neither made the statements with

scienter, nor acted negligently in'making the staterients. Finaily, M. Ferrer’s fntersal

statemments to the FAs cannot be deermed statements “made” by M. Fesrer "in connection with

the purchase.or sale:of seetirities™ or %t the offer orkale of securiiies.” Any one ofthe foregoing
is grounds for the dismissal of the Division's claims.

A, Mix Ferrer Did Not Violate Section 10(s) and Rale 10b-5(b)

To-establish Habifity under Sectiv 10(b) dhd Ruls 10b-5¢h), the Divigion tivst prove that:
Mr: Ferrer: (1) “made:a:material misrepresentafion:or @ material omission as to which he had a
duty to speak, . ... § (2) with écienter (3) in.connection with the purchase or sale of securities.™

SEC . Sloctm, Gordon & Co., 334 F. Supp. 2d 144, 170:(D.R.1. 2004) (émphasis added); sce

also SEC v. Tambone, 550 F,3d 106, 130 (st Cir. 2008), rev'd on other grounds, 597 F.3d.436

(15t Cir. 2010) (en ban.
E M Fervey Did Not Malke Any Material Misstatementyor Qmissions

& M Ferrer’s Statements o The FAs Were True

Asan initial matter, all.of Mr: Ferrer’s statemenits fo:the FAs were frue. Specifically, Di.

Sirrl states in his expert report that, as of the time of Mr. Ferrer's eomails, the CEFs, i fact, Had

“superior performance” and *low volatility,” Expert Report of Erik'R. Sirri, at 36-37.. The

Division’s expett, Dr. ©0Neal, does not disputethicss concliisions.  Moreover, Mr. Ferrer's e~
mail of October 8, 2008 ever focused the FAs on the supply and demand imbalance;, which the
- Division alleges he wasattempting to hide from thern. See E-Mail from Mr. Ferrer to:DL-Puerto

Rico Finarielal Advisors; dated Ogtober 8, 2008, supraat*17. Mz, Ferrer's:opinionsregarding
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the favorable yields that would be generated by the two new Funds were also grounded in fact,

and the two e-mnailshe sent tothe FAsin 2009 were likewise frue..

B

As amafterof lave, none of Mr; Ferrex’s statements areactionableas vielationsof the
federalisecuritiss laws. They were not intended to:be, noveauid they have been constived to-be,
comprehiensive statements of fact: ‘Courtshave routinely held that statements amounting to

nothing more than expressions of opinion o-Gptimistic saterents, like the ones Mr. Ferret ade:

to the EAs, argnot miaterial statementsof factactionableunder the federal securities laws:

Shaw v, Digital Equip. Corp,, 82 #.3d 1194, 1217 {stC

M, Ferrer’s:stateents were nothing moreithan nop-actionable expressions of opinien,

With few exceptions, M. Ferrét made to/$tatements, hor did He sven expréss any opinions;

about any one of the 23,
performance™and “low volatility” are the rongh equivalent of telling & group of brokers thatthey
should consider“technology stocks™ as good investment vehicles for their clients because they

‘have been performing well. ESuch;;:s%_a'tem@nts are notactionable a5 material statéments of fact,

‘The same is:true of Mr. Ferrer”s opinionthat PREFIF VI would *presently provide good
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totrade gt preminms to NAV, and Hissnggestion to-Jook at the Funds asinvestment
opportunities because of reduced prices,
“When compared to-the statements that Courts have historically found o be inmaterial as

a-matter-of law, it 18 elear that Mr. Ferter’s statements dondt begii o rise 16 the level of material

statemnents that may be challenged 4s violations of the federal securities laws. The First Cirguit,

While we appreciate that conclusory statements that are knowingly false:and made with
anintent to:deceive tay betactiotiable; that is simply not this case. To the contiary, none of the

statements here were false, knowingly or-otherwise; and Mr: Ferrer never intended to mislead the

FAs, Statements, Such.as the ones at issie-hére, thatare based infact; loosely optimistic, of &

conclusory nature; and demonstrably true.ido not violate:the federal securities laws.

‘When faced with-claims involvi

‘miade to the FAs, the Second Circuit has held that “relatively subdued general comments, such as

the company ‘should deliver income growthiconsistent-with its kistoricallysuperior

performanee”™ were ot detionable because they “lack the sort of detinite positive projéctions

that might require later correction™ San Leandro Bmergency Med. Group Profit Sharing Planv,

Philip Morids, 75 B34 801, 811 (2d Cit: 1996) {éniphiasisadded). The Second Circuit has

likewise held that statements that a company had 2 “commitment fo'create earnings

immaterialas & matter.of faw. Accoidme to the Coutt, by making thoss statements, the company
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Pension Trast.of Chiv v. IP Mergan Chase Co.,, 553 F.3d 187, 206 (2d Cit. 2000) (“Pinding that

IPMC s statements constitute s material misrepresentation wotld bring within the sweepiof’

federal securities faws many routine representations made by investment mstitutions, 'We

investor would not believe that, by ferely making {these] broad, general statements, {the:
company] had insured againstthe risks inligrent in diversification.” Id.at59. Thesameis true
here. Mr. Ferrer made broad; general, and truthful statements about the CEFs. Without cven
considerifig the otherinformiation made available to them, no reasonable FA could have.

concluded that these statements guaranteod future performance; thatthe Funds® secondary

‘market would remain wholly liquid, or that the Trading Desk weould continueto maintain

inventory at the same levels asit had historieally.

Moreover; Mr. Ferrer mads o statements:about the dverall iquidity.of the Fundgor

‘about the inventory levels:of the Funds: Thus, he did not*put the subject ..., in play™ by mm’?}

Accordingly; Mr: Ferrer's.communications-did notigive rise to an obligation‘to provide

any“further disclosures™ to the FAS. In re Boston Tech. See. Litig,, 8 F. Supp. 2d 43, 71(D.

<36~
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Mags, 1998 tholding that “remarks as to the existence of market:opportunities. and [company’s]

prospects i that market do netsupport 10b-5 Hability”); see also Searls v, Glasser, 64 F3d 1061,

1067 (7th Cir. 1995) {defendant’s assurance “that disposition-gains would'be “high held not

actionable); Hillside Partnersdud, P ship v, Ada

{prediction of “significant:sales galns . . . agthe year progresses” held toovague to be.material).

ccaise
bie To

whethér those Staterstits ate violative-uf the fedéral seeviities latws, they fidst be judped against

‘the knowledge and information that-was:possessed by; ot otherwise available to; the't
time Mr. Ferrer mate’the allegedly misiéading stateriints, A staternent:is*matetial only if its
disclosure would alter thetoml mix of facts available to the investorand if there/ds a substantial

likelihood that a reasonable shareholder would consider it important tothe investment decision.”

gh Income Portfolio. Tne.,: 5:(1st Cir: 1994) (internal

Lucia v, Prospect Stree
quotationmarks omitted). “The *total mix™ of information may also inglude “information already:

in the public dorain and ficts known of fsasonably availabletd shareholdsrs.”™ United

‘whether the allegedly omitted - information would alter the“total mix” ofifacts available'to the

Fds andif there/is @ substantial likelihood that a reasonable F4:would consider it tmportant to
an investment recommendation: In making thisdetermination, facts known or reasonably

available'to the Fasnivstbednchided in the “total niix? of iiformation. See Panterv. Marshall
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(2d Cir: 1978) (“Althovghr the underlying philosophy :eif-federzi securxneswgu}a‘tmnsn thatof

full disclosure, there s no duty.to-disclose infoimation to one who reasonably should already be

awareof it,”) {intemal citations and quotation marks omitted); Inre Flannery, Tnitial Deciston

Release No, 438 0. 3+14081, at *40:(Oct. 28, 2011},

‘Here, the “total mix”™ of information necessarily includes the FAs® fundamental

Seibert, 586'F.2d at 952, The FAs, who wers all trained financial professionals, already knew

srything that the Division clatms Mr, Ferrer omitted it his c-siails ~ (1) the Fundseould

UBS PR facilitated a secondary market, but it-was not

experience periods of ilHeqiiidt
obligated to-doiso; (3) when there were imbalances in the-market, UBS PR would use inventory

purchases to provide its customers with additional liguidity; (4) during the Fall ¢£2008, there:

‘were imbalances in'the markets forsomeof the individual Funds; and (5) during the Springof

2009, the Trading Desk was reducing its inventory.™ Indeed, the FAs had 4 fidudiary dof

onty knowand tniderstand much of thisinformation, but to also rave “an adequate basis for the

‘opinlons {they] rendered]” when advising their customers o' the suitability-of & ‘particilas

investment. Hanleyv. SEC, 415 F.2d 589, 59624 Cir. 1969}; seealso FINRA Rule 2310,

superseded by, FINRA Rule 2
Inaddition, UBS PR-provided the FAs with a wealth of information; all of which

disclosed:the information Mr: Rerrer allegedly omitted.. To name just« few; the prospectuses,

Morman S,
{append
and:C
g ,I"Qs_ur’ef; were: necussa;y
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Funds Brochure, the:Question-and Answer Guides, aid the 2007¥ega1 atd.

‘Comphiance Presentation, all disclosed the liguidity sisks associated with the Punds.and UBS.
PR’s role as amarket fagilitator. The inventory sheets and the GTC Bedk disclosed when the
Trading Desk began reducing inventory and when the Trading Desk had stopped purchasing

shares into.its Tnventory, And that says nothing of the informal disclosures that weremade:

In light-of the wealth of information readily:available 1o the FAs regarding all material

aspects of the Funds, the Division™s suggestion that-Mr. Ferrer had-torsupplertent his:truthful,

ant obligation to disclose all details:about the Funds. None of Mr. Feirer’s statenients “omit[ted]
to state a material fact ncoessary I order to make the statementsmade;in the lightof the
cireumstanees under which they wereimade, not misleading.” 17 C;F.R. § 240.10b-5.

Indeed, although the Division challenges Mr. Perrer’s:e-tiails for their fatlure todiscuss

liguidity, pricing, and inventory, under the Division’s theory, he would alse be liable for failing

5

todisclose the: fact that there'were: 23 différent Funds, that each of the Funds have different

atteibuites, prices, wad yields, that the Funds hold avariety of different assets, and that the

progpectuses contain-dozens of pages ofadditional:disclosures. The federal securities faws
imposs no such obligations vn aspeaker who makes the types of casual.and general statements

that M. Ferrer made 1o the professional FAstaffat UBS PR, See Gross v, Simma Four, Tne, 93

F.3d 987, 992 (15t Cir. 1996}, putially superseded by statute on other grounds as recognized in

Gireebel, 194 F.3d at 197 (“[Wihen a corporation does make a disclosure — whether itbe.

voluntary orrequired = there is-a duty fo-make i complete and decurate. This, owever, does

reot mewsr fiat By vevealing ovie fact bout 4 product, one mustreveal oll othersthat, 1o,

=39
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woulil be interesting; mavket-wise; but toeans only such others, il
whiit was revealed:would not be soincompleteas to mislead.”

citation-omitted) (emphasis added).

There can, of course; be no violation of Section 10(b) or Rule 10b-5{b) unless Mr: Ferrer

acted with seienter, which fefersito “amental state eimbracing intesit to decelve, manipulats, or

defraud.” Rizek v, SEC, 215 F3d 157, 1 i, 2000) (quoting Exnst & Ernst'v. Hochfelder,

425 U.S. 185, 194 n.12. (1976Y). Scienter fequires “ashowing of either conselous itent to

defrand ot & hiph degree of recklessness.™ ACA Financial Guaranty Corp.vi Advest Ine.; 512

F.3d:46, 58:(1st Cir: 2008) (itfernal quetationmarks omitted). “Reckless conduct” is definsd.as,
& highly uaredsonable omission, invelving not merely simple, oreven-nexcusable, negligence,
but an extreme departure from the sfandards of ordinary-care,and-which preseiits'a danger of

B

''''' stown to:the deferidant-oriso obvicus theactormugt

at'is either k

3d:at 162,

have been‘aware 0f it Rize

There is-simply no basisto suggest'that dity statethent attributed to M, FPerrer was made

‘Wwith 4 “cotiscious intent to defrand” UBS PR’s FAs. Particularly when viewed against the back

drop-of similarmemoranda and e-mails that Mr. Fefter had been sending to the FAs for years,

and his knowledge of the Information the-FAs knew or:should have known in discharging their

responsibilities to their custemers, it is¢lear ﬁ;{{tz:ﬂie}echaii"s:nge,d.:é*‘«méﬁ.}sz were, at 'Eéstg,;iﬁ{én&ééiﬂto

beremindets tothe FAS of categories of invesinient eppottunitics:that they should consider

exploring. Moreover, as:is readily apparent from:the:esmails, Mr. Ferrer passionately believed.in

Puerio Ricoand in the favorable investment opportunities that the CEFs presented. Trisalso

s FA would, orcould,

patently appdrent that the e-mafls were notwritton-with-a belief thatan

A=
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make a recoramendationonthe strengih of Mr. Ferrer’s Statcmentswﬁhompm;}eﬂy
understanding and disclosing the attributes of the Fund they recommended and whether such

Fund was suitable for thelrelients, Accordingly, Mr., Ferrer did siot act-with soleiiter. See Inre

 No, 3-14081, at *40; Mertinv. Steubner, 485 F. Supp, 88,97

Flannery, Release Ne. 438, Fi

statemisnts.of finangial advisors to Tnvestors,” but rather secks fo hold him Hable for allegedly

misleading communications:made internallyto UBS PR’s own FAs, “even if his statements.
never reached o single investor,” Division"s Responsets Motion for More Definite Statement,

supra at ¥11, *13. But Mr, Ferrer’s internal statements to-the/FAs can only be deemed “in

vomnection with the purchaseor sale-of secinitiss”™ 1F Mr. FerrerYanticipared ahid.intended tat

his concealment.. . . would result in'the [FAsTmisleoding invesiors™ and if Mr: Ferrer’s

“omissions had the intended result of deceiving investors? SEC v. Nacchio, 438 F. Supp: 2d

1266, 1282-(D. Colo, 2006) (emphasis ad SECv, Wolfson, 539 F.3d 1249, 1261

“The relevant question i only whetherhe can fairly be said to haye caused F10

‘o make the relévant statenients, gid whether fie kii.or should huve known fhiat the

siatemenss world veach nvesiors;”) {emphasis:adg

) Thus, the Divisiormust-prove what it

concedes thatit-cannot: that Mz: Ferrer’s stateienits 16 the FAs did reachinvestors. In any case,

far from anticipating and intending that his statements would be used to mistead investors; atall

s statements were true; that he was speaking to experienced

‘professionals; and that, #fand wheti the FAs resomirended o specific Fund to-a customer, they
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would-only do so-after-carcfully fulfilling their Tegal duty to- consider thé benefits and risks:of the

“miade’™ by M. Ferrer if he had “ultimate avthotity over'the [FATs] statemerit]s t6 ¢ustomers),
including fiheir] contentand whether:and how to communicate [them]”s and, -even-ther, only if

the statements were-atiiibuted to Mr. Férrer when they Were teépeated o custorners. Janus.

Capital Grp. Ine. v, First Derivatives Traders, 131 °S. Ct 2296,:2302, 2305 &:n.112011). Janus

has-abrogated ‘earlier cases holding that-itis-sufficient merely for.a-speaker to-anticipate-and.

intend that his'staterments would beused by someone elseto mislead fnvestors. Indeed, conteary

on's position that Mr. Ferrer can-be held liable evenifhis statement

sriever reached & single investor)” the first post-Janus federal voust to consider & case in which
the Division sought 1o hold an executive liable for internal statements determined that Hability
could-ontyexist“so longas it:is proven that the statetient Wa‘é‘fmaﬁeftﬁ'i’cﬁe}i‘riﬁ/é:étmg;@ﬁﬁiizﬁ;ﬁ’

SEC v. Daifotis, Nowo

N.D, Cal, Tune

12,.2012) (holding defendant’speaker-could be liable forinternal statements only where he had
ultimate-authority to tell company eniployees o use staterments:as “sounding points” when
communicating with clients; and employees expressly attributed statements by name to:

defendant whish repenting themy:.
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oiviviay seek tosidestep the requiteinentsimposed by, Janus, Woltson,

Nacehio, and. Daifotis?! “byrelying, as it didin its Response to M. Ferrer’s Motionsfor More:

States v, Naftalin, 441 1S,

propesition that brokers,

and not just investors, can be the viéﬁm-ofé&acurztiesﬂ».fm&s;.. ‘Biithere, uikike in Nafialin, the
Fis were not the victims of a frand, A1 of the statements Mi. Ferrer tade to them weré true,

and the FAs were-well-aware of elfrélevant mformmmnmciudmg the information which the

SLC 222. %36:894, 1000:02.(1

themselves déﬁauﬂédfzreg_ardl‘ess. Inre el

Wo. 49366, 2004 SEC. LEXIS 504, l,le,.l‘ﬁo ._3,»8919..{Mar. 5_,::_29,84}4{__%1&113&.bmke,r irable for .defraudmg }us
‘brokerage firm). ‘
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“omit o state amaterial faot necessary inorderto ke 1he statémentsmade, inthe light of the

circumstances under which they wergimade; pot misleading,” 17 C.ER. § 240:10b-5; {2) the

allegediy omitted information wag already kiown to the FAS and was otheriisepart of the “total

mix™of inforniation davailableto the FAs; and (3) his statements werte his-own opinic

(2d.Cir. 1999y (nisting that the elements'of Rule 10b-5{by and Section

Section 17(a)(2) becanser (1) he did not actnegligesntly; (2

orsale ox‘aﬁysecumzesqnd@hﬁ obtained no-money or property-fron the:statements,

Fis, supra Section HANZ), he:likewise:did not act negligenfly: ‘Specifically; Mr. Ferrer™s

staternenits were all truthful and acuirate, and otherwise sxpressions of opinton thatwere:

grounided in fact. Hedidnot mislead the F ide themwith

additional information. To the cwmmrymnsmmiwuh their legal and . éthical obligations to.
nails, They had to inform themselves of all relevant facts for each specific Fund they
reconimended. Equally as important, Mr: Ferrer kivew, or reasonably believed, that the FAs:
knew or had access to-allxelevant information.,

2. M. FerverDid Not Engape It Any Condiret “In The Offer OrSale™
Of The Fusids

The Division’s coticession that it s “not seeking to hold {Mr.| Fetrer liable: for the

statements of finaneial advisors 1o investors;. but for hisstatements foifinancial advisors,”
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Division®s Responseto Motion for Mové. Dishaite: Statefient, gupra 4t #7 3 A8, omitsiown, fatal to
s Seetion 17(a)(2) claiins because Me. Ferrer'sstatements todh f\swewnotmadewﬂze
offer or sale® of the Funds. A statement is made“in the offer ofsale” of 3 security-when itis
made at some point duriig the “selling process,” Naftalin, 441 U8, at 773: Wholly internal

communications withina bmkeraae firmn, suchias Mr, Ferrer’s motivational e-mails o the FAs,

misstatements made in-sedurifies repistration statements”), ME. Ferrer did niot sell oroff

any securitiestothe FAs, tior-did heplace sell orders with the FAs so'that-they could actas

about the Fands ina series of mass, informal e-mails., These types of general statements -

entirely removed from the aetual selling process—arenot actionable inder: Seetion 725

3 M F -Obtained Ko Money Or Propersy From The Statements

He Made To The FAs

ar 27 QUD. Cal. June 6, 2011} (holding that SEC must prove that the defendant personally

tepeived mioney or property to establishiliability under Seotion I'7(8)). ‘Mr. Ferrer’s

- .écmai seﬂmg pn}ce\’S whereas-,,
suff' ' 1ent for the hai?enged conduct fo werely ““coincide’ witha
is. symnymoua witlr*in-connection
nds for the reasons. discussed abovcv

45
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compensation Wasinnosway ~ directly-or indirectly — tied tothe Fands generally orthe
sceondary market for the Funds specifically. UBS P8 determiined Mr. Ferrer’s compensation
‘based on a-subjective déteriiration of Mr. Beiter’s worthi'to the firm. Thesecondary market is
npt a profit center, and the fuot that UBS PR Tacilitated a secondary market in the Funds for the
benefitofits customers did not factor into M. Ferrers salary.

Y MISLEADING STATEMENTS TO-UBS

‘There s also'no basis under Section 10(b) Rule 10b-5(b); or Seotion 17¢a)(2), to hold

Mr. Ferrer liable for miaking ategedly false ormisleading statements to UBS PR’s customers. via

quote Mr. Ferigras having mentioned any-one of UBS PR’s individual Funds. In fact; thearticle
quotes M. Berter agonly referdng to *[1ocal mutual funds,” rather than any product issied by
UBSPR. Furthier; the OIP completely i gnores that psriion of the article in which Mr. Ferrer is

quoted as having made cerfaln precautionary statements. Thus, tHe OIP omits; among other

precautionary statements, the followings “ This'does riot mewn that
at his/her partionlar situation, ‘and adjust bis/her-decisions-to-the risks he/she s willing to
has not been involved i6 the crisis.”™ Nothing that was said in that article was misleading or

gave rise to any further disclosure obligations-on the partof Mr. Fetter.

Finally, as'a-gencral matrer, the Division cannot rely on M. Ferrer's quotes in Bl Voeero

10 support is claimsabsent a showing that Mr: Ferrerhad confrol over the final version of the

RPA, 1995 U.8: Dist. LEXIS 19343,at ¥22-25 (N
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7, 1995

Jor thigissl

‘taker ot efcont@ximwt‘recﬁquted orstiipped sfzmpomiquahﬁexs Rasb v Gen.

rp., 4 .34 286, 288-89 (4th Cir, 1993). Indeed, the-article does noteven consisteiitly

quote directly ffons M. Fetrer, but rather consists of amixture of quotes and unguioted.
statements that were'simply attributed to him:™

BET ANY OF UBS PR'S ALLEGED
LAWS

131, MR, FERRER DI NOT A
VIOLATIONS OF THE SE
To establish fts elaims that Mr. Ferrer dided and abetted UBS PR’s violations of Section

10(b), Rute 10b-5; and:Section 17¢a); the Bivision must prove: “(L)aprimary wiolation was

‘committed; (2) the defendant was:generally aware that hig role ot conduet was part of an overall

activity that was i‘mprg;_:ae;s;;anﬂij : j: the defendant il};:;sa?wmgl_éf:;md?&uhsi‘aﬁltiailiyfaaaéissi.t'edisi{nfth&

secondacy Hability to Mr, Fl;errf:_r.

First, we strongly believe that there has beenmo primary vi&aﬁaﬁtzoﬁ?"thel:palft,;ﬁf_ah‘y

person-associated with UBSPR. M. Fetrer, therefore, cannotbe Hable for allegedly aiding and

abetting UBS PR spurported:securities-viclations.

Fereiredid not knowingly snd substanitially assist any alleged violationsof

?Secénéﬁfﬁl

thie securitics laws by any person. Mr. Ferrer did nof pacticipate i, or supervise, any.of the day-

to-day pricing decisions. Similarly, Mr. Feirerwas niot involved th matiaging UBS PR's
inventory, in seeking inerdases to-its inventory limits, orin. handling buy-andisell orders:, Hedid

ot participate n cither of the RCC2s decisions to reduce inventory — i both instances, he did

s In addition, for largely the.same reasons | with sofenter or negligesitly

— i he honestly believed that his statemenits
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not learn aboutthe decisions witil after they wete made, And, once the decisions were made,

M. Ferrer did not partigipate invtheir implementation. Farfrem supporiing the RCC’s decision,
M. Ferver explicitly-urged the RCC fo-reveérse ity direstive, All of this is.at odds'with the riotion
‘that M. Fétrer substantxaﬁyasszstedﬂwpurported wiolations?

I¥. MR FERRER CANNOTBEL

so-called “schieine labilitg.” These sscixonsprohzbltth;uaeof f‘;;fan}*iiifﬁ?{i’@%.E:Siéiizem@; orartifice

establish itg clafins for schemchaﬁlht}undezRule 10b-5{a) and (¢}, the Division must prove that

1 furtheranoe of the alleged

Mr, Ferrer: (1) “commitied a decepfive or manipulativeiact, {4
M. Ferrer: (1) “cornm 2 _ ..

scheme 1o defraud, (3) with seienter,” 1d, at 350, Claims ynder Section 171} and:(3) are

generally analyzed under the same:- standard See SBC v Kelly, 817F. Supp.2d 340, 346

(SDNY. 2011y, However, while scienter is anvelement of a Section 17(2)(1) clainy, negligence

igall tmtzsrequnedf@r&ecuen1 )2 See Aaron v SEC, 446 U:S. 630, 695 (1980).

Mr. Reirer-did notactwith selenter, supra. SectionI(A)(2), ernegligently; supra-Section I)(1}.

w8
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appearance of factin the furtherance of a scheme-to defraud,”™) (emphasis added); Lucent

Techs., Ine.. 610°F, Supp. 2d at 360-61 {dismissing ¢laims under Rule 10b-5(2) and {c¢) where

“{t]he alléged deception . . . arose from the failure to diselose the teal terms of the deal” becanse
(intexnal quotation marks omitted).

Mr. Ferverare: (1) he participated in

The only allegations of sp:
‘two investor conferences in Jiné: 2008, atid March 2009; (2) he gave asinterview; partions of
acts weredeceptive, much less inherently deceptive. Accordingly; they cannct support a:charge
‘of scheme liability..

and the RCC’s lnveritory decisions, the simiple faet is that Mr: Ferrei had riorole in‘those:

activides. Thus, even if those:acts are somshow deemed to be inherently deceptive~ and we

wignipulative conduet i furtherance of thossacts. See L

350.
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CONCLUSION

For the reasons set forth abeve, this Court should dismiss the OIP as against Mr: Ferrer.
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